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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
MYLA NAUMAN, JANE ROLLER, and )
MICHAEL LOUGHERY, )
)
Plaintiffs, )
) No. 04 C 7199

V. )

) Judge Robert W. Getileman
ABBOTT LABORATORIES, and )
HOSPIRA, INC., )
)
" Defendants. )
ORDER

Defendants have moved the court to reconsider its denial of their motions to dismiss as
set forth in the court’s April 27, 2005, memorandum opinion and order (the “Order™), arguing
that the court based the Order on a “manifest error oi law” because it “patently misunderstood a
party . 3 . or hdb made an error not of wasomng but of alppr'ehensmn ” ,B_@W
Rochester Cheese Qalcs Inc 906 F.2d 1185 1 191 (7" Cu 1990) Dufendants havc also asked
the court, in the event the court denies the motion to reconsider, to certify this issue to the United
States Court‘ of Appeals for the Seventh Circuit pursuant to 28 U.S.C. § 1292. The couﬁ denies
both requests,

First and foremost, the court did not “misapprehend” defendants® arguments with respect
to the motion to dismiss. Although defendants skillfully extract certain langnage from the Order
to support their req‘uest to reconsider ﬁm denial of their motions to dismiss, the fact remains that
the complamt in this case states a thcory under which a wolahou of § 5 10 of ERISA 29 U S C.

§ 1 140, may occur. As stated in the Orcler ﬂ?llS very cause of actlon Wwas postula‘ced by one of the
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cases primarily relied upon by defendants in support of their motion to dismiss, Andes v. Ford

Motor Company, 70 F.3d 1332 (D.C. Cir. 1995), where the court stated (at 1337-38):

This is not to say that § 510 can never be implicated in a company’s basic
organizational decision. If, for example, a plaintiff produced evidence that a
particular company determined that 20 of its employees were soon to become
eligible for a rich benefits package and noted that 19 of those employees were
conveniently located in one subdivision with perhaps only a few other employees
— a company shut down of that operation might only be an indirect method of
discharging those high benefit employees. In such a situation, the organization’s
decision merely masks a determination to interfere with the employees’ attainment
of benefit plan rights. Accordingly, we think that as applied to sale or closure of
an entire unit, the plaintiffs can satisfy § 510 only by showing that some ERISA-
related characteristics special to the unit (such as iis having a cieariy above-
average proportion of employees with pension rights abont to vest) is essential to
the firm’s selecting the unit for closure or sale.”

As this court noted in the Order, “{t]his is precisely what plaintiffs have alleged in the
instant case: that HPD was the most senior division with 70% of its employees age 40 or older.
The complaint specifically alleges that Abbott decided to spin-off HPD to prevent the abnormally
high number of employees from becoming eligible for retirement benefits by terminating them en
masse. In essence plaintiffs allege that the spin-off was just an indirect method of discharging

the HPD high benefit employees. Thus, under the Andes decision, plaintiffs have stated a claim

under § $§10.*

The court fully understands that plaintiffs” complaint is not based solely on an
amendment to the plan. Any language in the Order should not be taken out of context to indicate
otherwise.

Defendants, in their motion to reconsider, now place a greater emphasis on the decision in

Blaw Knox Retirement Income Plan v, White Congsolidated Indugiries. Inc., 998 F.2d 1185 (3
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) Cir. 1993). The court considered that case in its decision to deny the motions to disrniss (see
Order at fn 2), and need not revisit the issue at this time.

Finally, the court denies defendants’ request to oertify this matter for an interlocutory
appeal under 28 U.S.C. § 1292. The court of appeals wiscly discourages piecerneal appellate
practice, and a district court’s disagreement with a defendant regarding a motion to dismiss is not
extraordinary enough to violate this principle.

For these reasons, defendants’ motions to reconsider or to certify an interlocutory appeal
are denied.

ENTER: June 30, 2005
| :
Robert V. Gettleman
) United States District Judge
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MEITES, MULDER, BURGER & MOLLICA
208 S. LaSalle Street, Suite 1410
Chicago, Yllinois 60604
Office Number (312) 263-0272
Fax Number (312) 263-2942
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This message and the following documents are intended only for the use of the individual or
entity to which they are addressed. They may contain information that is privileged, confidential
and exempt from disclosure under applicable law.
If the reader of this message is not the intended recipient, or the employee or agent responsible
for delivering the message to the intended recipient, any dissemination, distribution or copying of
this comntnunication is strictly prohibited.
[f you have received this communication in error, please notify us itnmediately.

TO:  Steve Sprenger

FIRM OR COMPANY NAME: _Sprenger & Lang
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