
STATE OF :MINl,lESOTA
IN COURT OF APPEALS

No. A08-0816

3M Company,
Petitioner, )

)

)

)

)

)

Trial Cour Case No. 62-C4-04-012239

(G. JohnsonJ

vs.

Cliford L. Vltaker, et al., on behalf of
themselves and all others simlarly
situted

Respondents.

REQUEST FOR LEAVE TO FILE
BRIF OF AN AMCUS CUR4.

TO: Tf:Ji COURT OF APPEALS OF THE STATE OF l\NESOTA:

Pursuat to Rules 117 fu"1d 129 of the Miesota Rules of Civi Appellate Procedure, the

MiT1Tlesota Chapter of the National Employers Lavvers Association and the Impact Fund request

leave of ths Cour to fie an amicus curiae brief in this case.. Our interest is public in natue.

I. Partes Requestig Opportity to File an Amcus CurIae Brief

A. National Employment Lawyers Association, Minesota Chapter

The National Employment Lavvyers Association (''1TELA'') is a non-profit membership

organation founded in 1985. Its Miesota Afliate Chapter has appeared as amicus curiae in

many signfiCant employment cases before the Miesota Supreme Cour, among which are the

followig: Patrcia Ludowese Rav v. Miller Meester Advertising, Inc., 684 N.W.2d 404 (M.

2004); Abraham v. County of Hennepin, 639 N.W.2d 342 (M. 2002); fu"1derson-

Johai-meier v~ Mid-Miesota Women's Ctr., 637 N.W.2d 270 (Min. 2002); Lake v. Wal-
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lawsuits. Rule 23 requies, among other thgs, a fidig that there are questions of law or fact

that are common to the class. Although the cour enjoys discretion in certifying a class, the

Miesota Cour of Appeals has cautioned that it is an abuse of discretion not to certfy where

the "case presents no unusual management problems and will provide representation to an

otherwse unepresented class." Glen Lewv 1990 Trust v. Inv. Advisors. Inc., 650 N.W.2d 445,

457 (Min. Ct. App. 2002).

Whle the class certification analysis mandates a vigorous analysis of whether the Rule 23

factors have been met, it does not requie the Plaitiffs to establish their clais by a

prepondera.1Jce of the evidence as the Petitioner seeks ths Cour to do. Instead, in makg a

"defi..tive assessment" of whether Rule 23 is met, cours should only exame the merits of the

case to the extent that it is necessary to determine whether the Rule 23 factors are satisfied. See

In ie Intial Pub. Offerig Sec. LitÍíz.. 471 F. 3d 24, 41 (2d Cir. 2006) (clarfyg that courts

deciding whether to certify a class action must determ1Je that each Rile 23 requirement has been

met, and that the "obligation is not lessened by overlap between a Rule 23 requirements and a

merits issue. ") In other words, IPO does not impose a heightened stadard for class certifcation

than what is outlined in Rule 23. It simply holds the that the Rule 23 factors must be met even

when the merits are reviewed.

In ths case, the Distrct Cour correctly granted Plaitiffs' motion for class certfication.

In doing so, the ,?our applied the appropriate "rigor" in analyzg the evidence Plaiti-'s set forJi

regardig the commonality of the Plaintiffs' clais. The cour properly assessed the validity of

Plaitis' sttistical evidence and found tht it was "sufcient to establish evidence of company-

wide questions of discriation." (Mem. of Law in Supp. Of Order Certg Class and
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Appointig Counel at 5.) The Cour correctly declied to determe whether the pares'

evidence established or refuted Plaitis' discriation clai.

11 :N""LA and the Impact Fund believe that the Distct Cour applied the correct

standard for Rile 23 class certcation when it granted Respondents' motion for class

certifcation. Accordingly, Miesota NELA and the Impact Fund would request that the Cour

af the Distrct Cour's grant of class certfication.

il. Conclusion

F or the foregoing reasons, Miesota Ì',lELA and The Impact Fund respectfly request

that the Miesota Cou.rt of Appeals grant their petition to file an amicus curiae brief.

Dated: Jily 11, 2008
Respectfy submitted,

t en A. Smith, MN Bar # 6

Rachhana T. Srey, MN Bar #3
80 South Eighth Street, Suite 4600
Mieapolis, MN 55402

. Telephone: 612-256-3200
Fax: 612-215-6870

Attorneys for Amicus Curiae
National Employment Lawyers Associa.tion,
Minesota Chapter a.nd The Impact Fund
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AFIDAVIT OF SERVICE BY MAIL

STATE OF MINESOTA )
) ss.

COUNTY OF HENNEPIN )

Heather 1. O'Neil of the City of Minneapolis, County of Hennepin, in the State of Minnesota,
being duly sworn, says that on July 11,2008 she caused to be served the following document(s):

Application for Leave to File a Brief of an Amicus Curiae

By faxing to (612) 320-2868 and by placing a copy of the same in the U.S. Mail in a postage
paid enveloped, properly addressed to:

Thomas Tinkham
Paul B. Klaas
Holly S.A. Eng
Dorsey & Whitney LLP

50 South Sixth Street, Suite 1500
Minneapolis, MN 55402

By faxing to (612) 871-9270 and by placing a copy of the same in the U.S. Mail in a postage
paid enveloped, properly addressed to:

Susan M. Coler
Sprenger & Lang, PLLC

310 Fourth Avenue South, Suite 600
Minneapolis, MN 55415

f\

Subscribed and sworn to before me
On Ju 11,2008.

I

v I
TERESA LYNN DREXLER
Notary Public-Minnesota

My Commission Expires Jan 31, 2012


